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SIAICMENT FORTHE RECORD

I Inoseparate Opposinons Gled by the Enforcement Bureae ("Burcau™) and the Zawila
parties (“Zawila”) relanive to the Appeal subnutted hercin by Richard B. Smuth, both the Burcau
and Zawila assert that Mr Sputh’s Appeal contams footnotes set in 10-point type in violation ol
Sections 149 and 1 301 of the Commusston’s tules  According to the Bureau. through the
supposed use ol 10-point type M1 Snuth has “unilaterally provided himsell a waiver al the five-
page lmitation for s Appeal ™ Buieau Opposition at 4 FFor lus pait, Zawila claims that “[(]f
the Tootnotes appeared i 12-point type. the Appeal clearly would have exceeded the five-page
himit ™ Zawila Opposition at 2 Since both the claims of the Burcau and Zawila are tactually
mcorrect, Mr Smirth believes 1t both necessary and appiopiate to alert the Comnussion to the
maccuracies ol those claims

2 Mr Smuth’s foetotes were set i | L-poml type, not 10-point. as alleged by the
Burcau and Zawila  But. as demonstiated by Atlachument A hereto, even it (he footnotes fad
been set 1 12-pownt type. the entucty of Mr Simth’s Appeal would have fit onto {ive pages To
prepare Atlachment A, undersigned counsel simply changed the [ootnote type size to 12-point —
no other chanees were made to the Appeal  As the Commission can see hom this demonstratzon,
the onty typed matter which would have exceeded the five page limit s the non-substantive, non-
essential histing of the name and addiess of undersigned counsel’s law tirm and the date of the
pleadimg  Thus, the claims that Mr Smith has exceeded the page linut are wrong

3 Undersigned counse! willmgly acknowledees that the use of I1-point type does nol
conform to the precise specilications of Seetion 1 49, and counsel apologizes for that
transgression  Lhe use of T1-pomt type tor footnetes s a “default” mode which counsel has

utthzed mwntlen work — including heavmg-related pleadings subject to puge himits — subnitted



te the Commussion for several yews  To date, neither the Commussion nor the Bureau has 1a1sed
any question about. or objection to, that format when uohzed by undersigned counsel, and
counsel 1s unaware ot any such questions or objections raised when less-than-12-pont type has
been used tor footnotes n any other Commission proccedings by any other counsel  Indeed, on
May 19,1999 the Commussion’s Sceretury released a public notice (“Extension of Deadline for
Filmg Paper Documents Is Effectve Today™y announcing the followmyg “gwdcelne™ for ~(iling
paper documents™ with the Commission “All filings should be in 10 or 12 point type or legibly

witllen”  While the lack of any objection — or any previous agency effort to pohice footnote type

size und crackdown on violations — does not alter the Appeal™s non-compliance with the strict
letter of Scction 149, that lack nevertheless contibuted to counsel’s good faith beliel that the
conventional formatting he used. including 11-point type footnotes. was acceplable

4 lhe falure to comply with Section 149 1n this case was an oversight borne of
counsel’s “default” formatting - Contrary to the clumms ol the Burcau and Zawila, use of 11-poimt
[ootnotes was not an intentional effort to cucumvent any page lnmitations and. as the attachment

hereto makes clear, no such circumyention oceurred 10 any event.

Respecetlully submitted,

/s/ Haery N Cole
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ATTACHMENT A

Demonstration version of “Appeal of Richard B. Smith”
(re-formateed to change footnote type size from 11-point to 12-point)
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I Pursuant to Scction 1.301(a) of the Comnussion’s Rules. Richard B. Snuth appeals the
decision of Adnmunustrative Law Judge Arthur [ Steinberg ("ALI™) denying Mr. Smith’s right (o
pinhicipate as a party m the above-captioned hearing - 'he ALIs decision 1s set [orth n a
Memorandum Opinton and Order (" WO& O ) released December 8. 2003

2 Onluly 16, 2003. the Comnussion designated this proceeding for hearing. As the
110¢) makes clear, the inttial impetus for this proceeding was Mr. Smith, who objected repeatedly
to applications filed by Willlam Zawila in connectton with a construction permit to build
Station KINGS(FM), Coalinga, Cahformia See. e ¢ /DO, FCC 03-158, at 4§3.9-10 As
M Snuth repeatedly explamed o his objections, KNGS(EM). whose permit currently spectfies
Class B facihties, precludes Me Smith liom improving his own Station KMAK(FM), Orange
Cove. California

3 While the KNGS(FM) permut specifies a 300-foot (91-meter) tower, and while
Mr Zawila claomed (in a hicense apphication to cover that pernut) that he had constructed such a
tower, that tewer seenmungly disappeated before FCC investigators arrved on the scene at
Mt Smuth’s suggeston  See HDO at¥47-13 The field agent who nspected the site “tound no
evidence of concrete footings. guy anchors, or other evidence of a 91-meter tower,” ADO at Y13,
in chamatic distinetion to Mr Zawila’s ghh and unsupported claims that he really had built the
tower I'his proceeding was mnitiated to address the substantial and material questions which this
and stmitlar circumstances rassed relabive o My Zawila’s honesty and candor

4. While Mt Smnh’s precipatory r1ole was acknowledged in the D0, the Commussion

hd not expressly nclude or exclude him from participating as a party herein. Accordingly,

'See. ¢ g, Mr Smith’s Informal Objection. filed November 12. 1999 at 1-2: Mr Smith’s
Complamt. filed December 5. 2000 at 1-2




Mr Smuth filed a timely Petttion for Leave o Intervene puisuant to Section 1,223 of the Rules. It
15 the ALY s demial of that Petiton which My Smuth here appeals
5 According to the ALI Mr Smith did not demonstiate “that he would be aggrieved, that
s interests would be adversely affected. or that he would suffer a potenual direct and substantial
mjwmy as o result of the outcome of this proceedmg ™ MO& O at 47 (emphasis in oniginal).
According lo the ALJ,
[1]n the worst case scenario [lom Smuh's perspective (e L aesolution of the KNGS 1ssues
i Zawila’s favor), Smith would be feft in the exact same position he was in before this
case was designated for hearing, namely, he would stll be precluded from improving his
facility due to the KNGS permit Therefore. the outcome of this proceeding will not
adversely mmpact or mjure Smith’s interests any more than he has alrecady been “tnjured ™
fd The ALY s “analysis”, however. 1s tlawed because 1t assumes that Mr Zawila will prevail. But
M Zawila does nof prevail, Mr Smiuth stands to benefit considerably. As the Comnussion has
reeently observed, a permittee may not file a “grossly defective and mcomplete [heense]
application as a meie placcholder and shift to the staff the full burden of ensuring the technical
mtegrily and safety of [supposedly| constructed faeitues ™ Aerco Broadeasting Corporation,
FFOC 032281, released November 19,2003 In that case, the Comnussion concluded that a license
apphicant had constructed facthties Tundamentally dilierent from those authonzed in its pernt
1 he Commussion dismissed the bogus lcense applicaton and cancelled the underlymg permit
6. Here. as the HDO makes clear, Mr Zawila 1s i the same predicament as the permutice

m Aerco Vlaving failed (appaiently) to construct according Lo the terms of his permit, Mr Zawila

o -
[iled a heense appheation, presumably attempting to keep Tus permut alive just a little longer = 1t

]

~ Asandicated in the //DO, the KNGS pernut was onigmally granted in 1987, but was extended
lour times and reinstated twice before Mr Zawila tiled his license application i 1999 in order to
avord cancellation of the pernit pursuant o Section 73 3598(¢)



LR

the cvidence establishes that the claims in lus license application were mndeed bogus, then that
application will be dismissed and his pernut cancelled or revoked -

7 Those results would plamly benefit M Smith, as they would remove the impediment
to the improyement ol hus facthiies which the KNGS Class B pernut presents. ' By focusing
exclusively on the possibility that My Zawila may prevail here, the AL ignored the fact that
Mr Snmuth would benelit considerably 1l Mr Zawila does nof prevail here  Thus, contrary to the
ALY s view, Mr Smith’s interests may be scrnously and adversely affected through this
proceeding  He s therefore entitled to party status here to assure him the opportunity to avoud
these conseguencey

8 Indeed, demal of such status not only deprives Mr Snuth of the ability to participate 1n
the full range of hearing processes. but it also precludes him from appealing rulings of the AL

which Mr Snuth believes to be incortect and harmful. Sinnlarly, he s preciuded from sceking

*That result could be reached 10 one ol at least two ways  First, the Comimusston could determine
that Mr Zawila failed to complete construction of KNGS within the term of his construction
perniil, 1 which event the permit must be deemed to have expired Second, the Commission
could deternine that Mr. Zawila engaged in disqualifying misrepresentatton to the Commission, n
which case his permtt would be revoked  Either way. the KNGS permit would be ehiminated.

""There can be no doubt about the preclusive effect of the outstanding KNGS Class B pernut
KMAK operates on Channel 262. which is {irst adjacent to Channel 261, the channel specificd in
the KNGS pernnt, and the two stations atc so geographically proximate that KMAK 1s presently
precluded even from inereasing its power to full Class A status

*In pleadings before the AL the Burcau clamed that, because the caption of this proceeding
does not include any applicattons relating directly o Station KNGS(FM), Mr Snuth 1s precluded
(rom asserting a right to intervene pursuant to Section 1 223(a) But that rule does not refer to
“captioned” apphications. Rather. 1t refers to “cascs involving applications for . . station
heenses™. The HD(Ps first sentence states unequivocally that the Commission “has betore 1t for
consideration the application[ | for license for station] ] KNGS(FM)Y"  And the discussion in
the /1D makes clear that an essential allegation concerning the misconduct which s a focus of
this proceeding 1s contamed n the KNGS license apphcation  Clearly. the instant case “involves™
the KNGS ficense application, and theretore Scetion 1 223(a) s applicable here



review of the £/D0 s rejection of us argument that the KNGS(FM) authonzation must be decmed
1o have expued by operation of Scction 312(g) ot the Act See //DO) at 6-7

9 The AL also behttled Mr Smith's assertion that he would assist in the determination
ol theassues here See MO&O at Y8 But Mr South clearly has direct, personal knowledge, borne
ol his own personal observation, concernimg Mr Zawila's failwe to construct Station KNGS(FM)
Marcover, Mr Smuth has demonstrated a greater inclination to raise questions about Mr Zawila
and the legiimacy of s perimit than has the Burcau here From the himuted discovery which the
Bureau has undertaken thus far, the Bureau appears inclined to focus its attention on matters
relating to Station KKTO{AM} rather than KNGS or any of the other FM statuons here  Compare
Burcau Request tor Admissions e KNGS (six pages in length) with Burcau Request for
Admissions re KKFO (263 pages i length} 6

10 The disparate treatment by the Burcau may arise from the Burcau’s apparent
pereeption that KKFO. a licensed factlity, 1s differently situated from the FM stations at 1ssue
here See, ¢ g I'r. at 13 (Bureau counsel refers to the KKIFO{AM) license as possibly alrcady
having been lorfeited under 47 U S C §312(g))  While the Burcau may sct (ts own priorecies in
these matters, the fact 1s that the KNGS{I"M) construction permil 1s equally subject to atlack
ansimg from Mr Zawila’s farlure (o constiuct the station according to the terms ol its permit Jis
well-settled that a construction permut has a finite lunit, and that a failure to construct within the

established time limit results m cancellation ol the permit Acrco, supra  lere, the HD() makes

® I'ne ALJ suggests that Mr Smuth may provide information as a witness, presumably to be called
by the Bureau MO&O at48 But since the commencement of this hearmg (the Bureau has made
no cltort to contact Mr Smiuth, to sohicit information o1 suggestions from him, or otherwise to
acknowledee his involvement and interest herein The Bureau’s conduct thus Lar does not indicate
that the Bureau contemplates any sigmificant role for Mr Smith m the hearing, the ALI's
unlounded suggestion to the contrary notwithstanding.



abundantly clear that Mr. Zawila did ner construct the facilitics authonzed for Station KNGS(I'M)
within the allotted time  And 1t that’s the case. the pernut must be cancelled /o

[ Mr Smith’s primary mterest was and remains the canccllation of the KNGS permut,
and he 1s prepared to participate 1 the hearing to that end  He can be counted on to contribute
mecanmgtully on thus point and 1o pursue the tiuth of this matler aggressively. The ALT's casual
disnussal " of Mr Snuth’s likely contributions to this hearing cannot be sustained

12. Perhaps most importantly. tejection of Mr Smuth’s request for party status sends an
extremely dangerous message to the public The Commuission’s abibity to regubate in the public
mterest depends m large measure on the voluntary participation of the pubhe  Here, M Snuth
has provided and wishes to continue to provide the Commussion with precisely that kind of uctive.
public interest-based assistance  The Commussion’s /7DO reflects that assistance  And vet, the
AL would now slam the door in M1 Smuth’s face  What better way to discourage public
mvolvement in the heensing process” ‘The Al J7s exclusion of M1 Snuth should be reversed, and

Mr Smuth should be accorded status us a party 1o this proceeding

Respectiully submitted,

Vincent J Curtis
Susan A Marshall
flany B Cole

"1 or example, the ALJ asscited that Mi- Snuth is seeking 1o assert lus own private interests, rathe:
than the public interest MO&O at 48 While 1t 1s truc that Mr Snuith hopes to benefit from the
outcome of this proceechng, that docs not Toreclose his entitlement to party status here. The
mterest he 1s asserting cncompasses not metely his own private, pecuniary interest, but also the
mterest of the increased cfficiency of spectrum use which would be achieved it Mr Zawila’s
unburlt station were to be removed from the Commussion’s records, thus enabling other diligent
broadeasters. mcluding Mr. Smith, to improve their service Lo their respective audiences  Arizona
Mobile Telephone Co , 80 FCC2d 87 (Rev. Bd 1980). cited by the ALJ. 1s not to the contrary In
thut case. the Review Board determmed that creditors seeking to intervene to protect their private
v estment were not. under the facts of that case, entitled Lo intervention That s a far crv from
the mstant situation
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